This publication is in copyright. Subject to statutory exception and to the provisions of relevant collective licensing agreements, no reproduction of any part may take place without the written permission of Cambridge University Press.
First published 2011
Printed in the United Kingdom at the University Press, Cambridge
A catalogue record for this publication is available from the British Library

Library of Congress Cataloguing in Publication data
Gathii, James Thuo. African regional trade agreements as legal regimes / James Thuo Gathii. Cambridge University Press has no responsibility for the persistence or accuracy of URLs for external or third-party internet websites referred to in this publication, and does not guarantee that any content on such websites is, or will remain, accurate or appropriate. 
INTRODUCTION
In this book, I discuss the legal framework that undergirds African Regional Trade Agreements (RTAs), both on their own terms as well as in the context of their relationship to the multilateral trading system. I argue that it is important to understand African RTAs on their own terms, because they have contextualizing imperatives grounded in African history, politics and realities that defy being strapped into the straitjacket of European or other non-African experiences. Thus, while African, like other RTAs, must necessarily be evaluated for their consistency or inconsistency with the World Trade Organization's (WTO) non-discriminatory trade rules, this book shows that one cannot overlook the particular nature of African RTAs.
In addition, this book seeks to fill a major gap in the literature on African trading arrangements as legal regimes. While there has been increased attention on Africa in the international trading system, this is one of the first book-length analyses of African RTAs as legal regimes. This book therefore seeks to fill the gap in writing about the legal framework of African RTAs as much as I hope it challenges students and teachers interested in international trade in Africa to carry forward the task of continuing to put into print analysis of the legal framework of African trading systems.
Indeed, a major reason I decided to write this book is because there now is a large and growing market for studying international and regional trade law based on materials specific to Africa. Yet, most teaching and research on trade in Africa continues to rely on materials developed for predominantly non-African audiences in Europe and the United States. While such materials can be a useful starting point, their relevance for African students and researchers seeking to understand African trading relationships may be limited. For example, there are extremely few legal texts prepared for teaching international trade law in Europe or North America that specifically focus on the challenges of livestock agriculture, which forms a significant share of trade for some African countries.
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This book is also invariably about the international institutional law that is emerging from African RTAs. As with international institutions, it shows that African regional institutions experience similar issues that other international institutions face. These issues include what to do with Member States who fail to pay their assessed dues; the competence of regional courts to decide cases relating to domestic law; whether RTA judiciaries can make decisions that bind Member States; whether organs of these RTAs may enforce decisions without the cooperation of Member States or take particular actions without the approval of the members, and so on.
As such, this is as much a sourcebook or reference book on the legal framework of African RTAs as it is an analytical examination of these legal arrangements. It advances the claim that African RTAs are not purely or exclusively trade agreements, but rather agreements that encompass a broad set of objectives. Nothing says this better than the Treaty for the Establishment of the African Economic Community, which provides that one of its purposes is to facilitate cooperation 'in every field of human endeavor' . In addition to having an extremely broad range of areas of cooperation, it is a truism that the legal obligations assumed under these treaties are not understood by the leaders as containing punitive sanctions for non-compliance. It seems that African leaders, while eager to make legal commitments in numerous and increasing numbers of treaties, are not equally willing to take responsibility for non-compliance, or indeed to completely surrender certain competencies to the supranational organizations created by these treaties. I develop that argument in full in the first three chapters of the book, which examine three defining features of this flexible understanding of the legal commitments: multiple objectives alongside trade liberalization commitments, variable geometry and multiple memberships.
Chapter I examines how African RTAs have embraced multiple objectives, including a commitment to development that differs from the classic Vinerian laissez-faire trade liberalization model. It examines how these agreements incorporate non-trade objectives including the nestling within them of a variety of projects such as the management of common river basins. Within African RTA treaties, one sees extremely few nondiscriminatory commitments such as most-favoured-nation and national treatment, as cornerstones of the liberalization commitments contained in them. This contrasts sharply with the GATT/WTO regime that is in large part premised on these principles of non-discrimination. Chapter II examines variable geometry, according to which RTAs embrace extended xxx introduction integration as pursued by African governments is pursued in a manner that enmeshes with the preferences of African governments. Among those is a preference not to build strong supranational bureaucracies. This has in turn undermined the achievement of more thoroughgoing intraregional trade. Indeed, since African governments understand these RTAs as flexible regimes, they regard them less from the efficiency gains that non-discriminatory free trade may offer, than from the benefits that these regimes offer, particularly as forums for integrated development of common resources such as river basins, and in terms of any gains arising from functionally specific objectives that may be nestled within these regimes that do not have to await the long-term horizon which non-discriminatory free trade is likely to offer.
There are eight RTAs, or regional economic communities, recognized by the African Union as pillars of the African Economic Community (AEC). The AEC is expected to be formed in 2027 when these eight RTAs cease operations in favour of the continental AEC. The RTAs are the Arab Maghreb Union (AMU/UMA); the Community of Sahel-Saharan States (CEN-SAD) ; the Common Market for Eastern and Southern Africa (COMESA); the East African Community (EAC); the Economic Community of Central African States (ECCAS/CEEAC); the Economic Community of West African States (ECOWAS); the Inter-Governmental Authority of Development (IGAD); and the Southern African Development Community (SADC). Each of these RTAs is discussed in greater detail in Chapter V. Chapter VI on the financing of these regional groupings sets out the relationship between these regional economic communities, on the one hand, and the African Union's AEC on the other, while Chapter X addresses relationships these communities are developing among themselves. There are, of course, many other African regional economic groupings, such as the monetary unions discussed in Chapter IX, as well as the offshoots of many of these RTAs discussed throughout this book. Africa's monetary unions as discussed in Chapter IX are the Economic and Monetary Community of Central Africa (CEMAC); the West African Economic and Monetary Zone (UEMOA); and the West Africa Monetary Zone (WAMZ). The fact that African countries belong not only to the above eight RTAs, but also to the monetary unions, not to mention other important groupings in the continent such as the Southern African Customs Union (SACU), the Mano River Union (MRU), the Economic Community of Great Lakes Countries (CEPGL) and the Indian Ocean Commission (IOC), only exacerbates the problem of multiple and overlapping membership in these groupings. As I argue, these downsides must www.cambridge.org © in this web service Cambridge University Press Cambridge University Press 978-0-521-76983-9 -African Regional Trade Agreements as Legal Regimes James Thuo Gathii Frontmatter More information introduction xxxi also be seen against certain benefits that countries accrue from one rather than another regional bloc. In Chapter III, for example, I argue that there is an element of forum or regime shifting between different RTAs of which an individual country is a member that these countries regard as tactically defensible. Some countries like Namibia have conducted studies on their multiple memberships and decided to voluntarily withdraw from COMESA as membership was not in its economic advantage. In addition, it is praiseworthy that COMESA, EAC and SADC have decided to negotiate a tripartite free trade agreement (FTAg) that is another step towards rationalization of these multiple memberships. Chapters V and X discuss this planned tripartite FTA.
Chapter VI on the financing of African RTAs shows that promptness in meeting financial obligations is the exception rather than the rule. As such, most of these RTAs have increasingly become reliant on donor funding, which is inconsistent with the declared objective of regionalization as a necessary bulwark against dependence on such external support. From the information I was able to obtain, only SADC seems to have relative financial autonomy. Half, or perhaps more than that, of the EAC's budget is from donors. This, of course, raises questions of ownership of the programmes of the EAC.
This theme is continued in Chapter XI, which examines trade and investment agreements between African and non-African RTAs. A broad range and array of such agreements with European, America, Asian and even Latin American countries is examined. The chapter shows that Africa's external trading partners have invested heavily in negotiating these agreements. The slowdown in multilateral negotiations in the Doha Round has in part spurred the need to negotiate bilateral and regional agreements. In addition, Africa's external trading partners see these regional and bilateral agreements as offering opportunities to negotiate extensive commitments beyond those in current multilateral agreements in areas such as government procurement, services, investment measures, competition and other WTO-Plus commitments. The legacy of these agreements for Africa awaits further critical scrutiny to see whether the promise of mutual gains comes to fruition. At the moment, the mutuality of such gains in many of these agreements is not decidedly on the African side. Yet as the discussion particularly in Chapter IV on the provisions of Article XXIV of the GATT in relation to regionalism in Africa shows, there is much scope for well-founded arguments to justify the kind of extended time frames for meeting commitments African countries have sought in negotiations, as well as the arguments they have advanced on xxxii introduction what liberalization of 'substantially all trade' means. There are debatable claims, too, that there is justification for regionalism outside Article XXIV under the Enabling Clause, as more fully discussed in Chapter IV.
Further, in terms of the WTO, Chapter VIII on trade remedy regimes shows that African RTAs have by and large borrowed the trade remedy rules of the WTO. That means that countries like Ethiopia which are not yet members of the WTO, are already subject to WTO disciplines in anti-dumping and countervailing duty law, since COMESA has adopted these rules as its trade-remedy rules.
This book also examines African RTA judiciaries which, to the best of my knowledge, no previous work in book or article form has attempted to do. It shows that African RTA judiciaries entertain a broad range of disputes from an extremely broad category of litigants, unlike the International Court of Justice, for example, which only accepts cases from states that have accepted its jurisdiction. African RTA judiciaries are not simply custodians of the trading arrangements -in fact, they do much less dispute settlement around trade issues compared to the broad range of cases they have assumed jurisdiction over. Many of these judiciaries, as we shall see, have also often entertained cases that are well beyond their treaty-defined jurisdictional bases.
Another feature of African RTA judiciaries that comes out clearly is the boldness of their decisions in relation to the fact that they are relatively new institutions operating in a context in which adherence to notions of national sovereignty is very strong. The East African Court of Justice, for example, has decided cases relating to human rights even though there is no explicit treaty basis for the court to assume jurisdiction over human rights cases that challenge the conduct of Member State governments. For taking such bold steps, the leaders of the EAC amended the Treaty Establishing the East African Community as a statement of the disapproval of some controversial decisions of the East African Court of Justice. Another example is the ECOWAS Court of Justice, whose jurisdiction was expanded in 2005 to allow cases challenging the conduct of Member States with respect to human rights, a jurisdiction it has since not spared in its use.
The examination of African RTA judiciaries shows that they are not sleeping sentinels of the treaties under which they are established. This chapter, like many others, in my view is therefore a call for more attention to be focused on these judiciaries. Ultimately, this book provides a panoramic view of African RTAs that I hope scholars and students will carry forward.
